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(d) Effect of termination of highway re-
sponsibilities. Termination of the as-
signment of the Secretary’s environ-
mental review responsibilities with re-
spect to highway projects will result in
the termination of assignment of envi-
ronmental responsibilities for railroad,
public transportation, and multimodal
projects.

APPENDIX A TO PART 7T73—EXAMPLE
LIST OF THE SECRETARY’S ENVIRON-
MENTAL REVIEW RESPONSIBILITIES
THAT MAY BE ASSIGNED UNDER 23
U.S.C. 327

FEDERAL PROCEDURES

NEPA, 42 U.S.C. 4321 et seq.

Regulations for Implementing the Proce-
dural Provisions of NEPA at 40 CFR parts
1500-1508.

FHWA/FTA environmental regulations at
23 CFR part 771.

FRA’s Procedures for Considering Environ-
mental Impacts, 64 FR 28545, May 26, 1999 and
78 FR 2713, Jan. 14, 2013.

Clean Air Act, 42 U.S.C. 7401-7671q. Any de-
terminations that do not involve conformity.

Efficient Environmental Reviews for
Project Decisionmaking, 23 U.S.C. 139.

Noise

Noise Control Act of 1972, 42 U.S.C. 4901-
4918.

Airport Noise and Capacity Act of 1990, 49
U.S.C. 47521-47534.

FHWA noise regulations at 23 CFR part
772.

Wildlife

Endangered Species Act of 1973, 16 U.S.C.
15631-1544.

Marine Mammal Protection Act, 16 U.S.C.
1361-1423h.

Anadromous Fish Conservation Act, 16
U.S.C. 757a-75'f.

Fish and Wildlife Coordination Act, 16
U.S.C. 661-667d.

Migratory Bird Treaty Act, 16 U.S.C. 703-
712.

Magnuson-Stevens Fishery Conservation
and Management Act of 1976, as amended, 16
U.S.C. 1801-1891d.

Historic and Cultural Resources

National Historic Preservation Act of 1966,
16 U.S.C. 470 et seq.

Archaeological Resources Protection Act
of 1979, 16 U.S.C. 470aa—470mm.

Archeological and Historic Preservation
Act, 16 U.S.C. 469-469c.

Native American Graves Protection and
Repatriation Act, 25 U.S.C. 3001-3013; 18
U.s.C. 1170.
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Social and Economic Impacts

American Indian Religious Freedom Act,
42 U.S.C. 1996.

Farmland Protection Policy Act, 7 U.S.C.
4201-4209.

Water Resources and Wetlands

Clean Water Act, 33 U.S.C. 1251-1387.

Section 404, 33 U.S.C. 1344
Section 401, 33 U.S.C. 1341
Section 319, 33 U.S.C. 1329

Coastal Barrier Resources Act, 16 U.S.C.
3501-3510.

Coastal Zone Management Act, 16 U.S.C.
1451-1466.

Safe Drinking Water Act, 42 U.S.C. 300f—
300j—26.

Rivers and Harbors Act of 1899, 33 U.S.C.
403.

Wild and Scenic Rivers Act, 16 U.S.C. 1271-
12817.

Emergency Wetlands Resources Act, 16
U.S.C. 3901 and 3921.

Wetlands Mitigation, 23 U.S.C. 119(g) and
133(b)(14).

FHWA wetland and natural habitat mitiga-
tion regulations at 23 CFR part 777.

Flood Disaster Protection Act, 42 U.S.C.
4001-4130.

Parklands

Section 4(f), 49 U.S.C. 303; 23 U.S.C. 138.

FHWA/FTA Section 4(f) regulations at 23
CFR part 774.

Land and Water Conservation Fund, 16
U.S.C. 4607-4-4607-11.

Haczardous Materials

Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C.
9601-9675.

Superfund Amendments and Reauthoriza-
tion Act of 1986, 42 U.S.C. 9671-9675.

Resource Conservation and Recovery Act,
42 U.S.C. 6901-6992k.

Ezxecutive Orders Relating to Eligible Projects

E.0. 11990, Protection of Wetlands

E.O. 11988, Floodplain Management

E.O. 12898, Federal Actions to Address Envi-
ronmental Justice in Minority Populations and
Low Income Populations

E.O. 13112, Invasive Species

PART 774—PARKS, RECREATION
AREAS, WILDLIFE AND WATER-
FOWL REFUGES, AND HISTORIC
SITES (SECTION 4(f))
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774.7 Documentation.

774.9 Timing.

774.11 Applicability.

774.13 Exceptions.

774.15 Constructive use determinations.
774.17 Definitions.

AUTHORITY: 23 U.S.C. 103(c), 109(h), 138, 325,
326, 327 and 204(h)(2); 49 U.S.C. 303; Section
6009 of the Safe, Accountable, Flexible, Effi-
cient Transportation Equity Act: A Legacy
for Users (Pub. L. 109-59, Aug. 10, 2005, 119
Stat. 1144); 49 CFR 1.81 and 1.91; and, Pub. L.
114-94, 129 Stat. 1312, Sections 1303 and 11502.

SOURCE: 73 FR 13395, Mar. 12, 2008, unless
otherwise noted.

§774.1 Purpose.

The purpose of this part is to imple-
ment 23 U.S.C. 138 and 49 U.S.C. 303,
which were originally enacted as Sec-
tion 4(f) of the Department of Trans-
portation Act of 1966 and are still com-
monly referred to as ‘“‘Section 4(f).”

§774.3 Section 4(f) approvals.

The Administration may not approve
the use, as defined in §774.17, of Section
4(f) property unless a determination is
made under paragraph (a) or (b) of this
section.

(a) The Administration determines
that:

(1) There is no feasible and prudent
avoidance alternative, as defined in
§774.17, to the use of land from the
property; and

(2) The action includes all possible
planning, as defined in §774.17, to mini-
mize harm to the property resulting
from such use; or

(b) The Administration determines
that the use of the property, including
any measure(s) to minimize harm (such
as any avoidance, minimization, miti-
gation, or enhancement measures)
committed to by the applicant, will
have a de minimis impact, as defined in
§774.17, on the property.

(c) If the analysis in paragraph (a)(1)
of this section concludes that there is
no feasible and prudent avoidance al-
ternative, then the Administration
may approve, from among the remain-
ing alternatives that use Section 4(f)
property, only the alternative that:

(1) Causes the least overall harm in
light of the statute’s preservation pur-
pose. The least overall harm is deter-
mined by balancing the following fac-
tors:

§774.3

(i) The ability to mitigate adverse
impacts to each Section 4(f) property
(including any measures that result in
benefits to the property);

(ii) The relative severity of the re-
maining harm, after mitigation, to the
protected activities, attributes, or fea-
tures that qualify each Section 4(f)
property for protection;

(iii) The relative significance of each
Section 4(f) property;

(iv) The views of the official(s) with
jurisdiction over each Section 4(f)
property;

(v) The degree to which each alter-
native meets the purpose and need for
the project;

(vi) After reasonable mitigation, the
magnitude of any adverse impacts to
resources not protected by Section 4(f);
and

(vii) Substantial differences in costs
among the alternatives.

(2) The alternative selected must in-
clude all possible planning, as defined
in §774.17, to minimize harm to Section
4(f) property.

(d) Programmatic Section 4(f) eval-
uations are a time-saving procedural
alternative to preparing individual
Section 4(f) evaluations under para-
graph (a) of this section for certain
minor uses of Section 4(f) property.
Programmatic Section 4(f) evaluations
are developed by the Administration
based on experience with a specific set
of conditions that includes project
type, degree of use and impact, and
evaluation of avoidance alternatives.?
An approved programmatic Section 4(f)
evaluation may be relied upon to cover
a particular project only if the specific
conditions in the programmatic eval-
uation are met

(1) The determination whether a pro-
grammatic Section 4(f) evaluation ap-
plies to the use of a specific Section
4(f) property shall be documented as
specified in the applicable pro-
grammatic Section 4(f) evaluation.

(2) The Administration may develop
additional programmatic Section 4(f)
evaluations. Proposed new or revised
programmatic Section 4(f) evaluations

1FHWA Section 4(f) Programmatic Evalua-

tions can be found at
www.environment.fhwa.dot.gov/4f/
4fnationwideevals.asp.
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will be coordinated with the Depart-
ment of Interior, Department of Agri-
culture, and Department of Housing
and Urban Development, and published
in the FEDERAL REGISTER for comment
prior to being finalized. New or revised
programmatic Section 4(f) evaluations
shall be reviewed for legal sufficiency
and approved by the Headquarters Of-
fice of the Administration.

(e) The coordination requirements in
§774.5 must be completed before the
Administration may make Section 4(f)
approvals under this section. Require-
ments for the documentation and tim-
ing of Section 4(f) approvals are lo-
cated in §§774.7 and 774.9, respectively.

[738 FR 13395, Mar. 12, 2008, as amended at 73
FR 31610, June 3, 2008; 83 FR 54506, Oct. 29,
2018]

§774.5 Coordination.

(a) Prior to making Section 4(f) ap-
provals under §774.3(a), the Section 4(f)
evaluation shall be provided for coordi-
nation and comment to the official(s)
with jurisdiction over the Section 4(f)
resource and to the Department of the
Interior, and as appropriate to the De-
partment of Agriculture and the De-
partment of Housing and Urban Devel-
opment. The Administration shall pro-
vide a minimum of 45 days for receipt
of comments. If comments are not re-
ceived within 15 days after the com-
ment deadline, the Administration
may assume a lack of objection and
proceed with the action.

(b) Prior to making de minimis impact
determinations under §774.3(b), the fol-
lowing coordination shall be under-
taken:

(1) For historic properties:

(i) The consulting parties identified
in accordance with 36 CFR part 800
must be consulted; and

(ii) The Administration must receive
written concurrence from the pertinent
State Historic Preservation Officer
(SHPO) or Tribal Historic Preservation
Officer (THPO), and from the Advisory
Council on Historic Preservation
(ACHP) if participating in the con-
sultation process, in a finding of ‘‘no
adverse effect’” or ‘‘no historic prop-
erties affected” in accordance with 36
CFR part 800. The Administration shall
inform these officials of its intent to
make a de minimis impact determina-
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tion based on their concurrence in the
finding of ‘‘no adverse effect” or ‘‘no
historic properties affected.”

(iii) Public notice and comment, be-
yond that required by 36 CFR part 800,
is not required.

(2) For parks, recreation areas, and
wildlife and waterfowl refuges:

(i) Public notice and an opportunity
for public review and comment con-
cerning the effects on the protected ac-
tivities, features, or attributes of the
property must be provided. This re-
quirement can be satisfied in conjunc-
tion with other public involvement
procedures, such as a comment period
provided on a NEPA document.

(ii) The Administration shall inform
the official(s) with jurisdiction of its
intent to make a de minimis impact
finding. Following an opportunity for
public review and comment as de-
scribed in paragraph (b)(2)(i) of this
section, the official(s) with jurisdiction
over the Section 4(f) resource must
concur in writing that the project will
not adversely affect the activities, fea-
tures, or attributes that make the
property eligible for Section 4(f) pro-
tection. This concurrence may be com-
bined with other comments on the
project provided by the official(s).

(c) The application of a pro-
grammatic Section 4(f) evaluation to
the use of a specific Section 4(f) prop-
erty under §774.3(d)(1) shall be coordi-
nated as specified in the applicable pro-
grammatic Section 4(f) evaluation.

(d) When Federal encumbrances on
Section 4(f) property are identified, co-
ordination with the appropriate Fed-
eral agency is required to ascertain the
agency’s position on the proposed im-
pact, as well as to determine if any
other Federal requirements may apply
to converting the Section 4(f) land to a
different function. Any such require-
ments must be satisfied, independent of
the Section 4(f) approval.

§774.7

(a) A Section 4(f) evaluation prepared
under §774.3(a) shall include sufficient
supporting documentation to dem-
onstrate why there is no feasible and
prudent avoidance alternative and
shall summarize the results of all pos-
sible planning to minimize harm to the
Section 4(f) property.

Documentation.
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(b) A de minimis impact determina-
tion under §774.3(b) shall include suffi-
cient supporting documentation to
demonstrate that the impacts, after
avoidance, minimization, mitigation,
or enhancement measures are taken
into account, are de minimis as defined
in §774.17; and that the coordination re-
quired in §774.5(b) has been completed.

(c) If there is no feasible and prudent
avoidance alternative the Administra-
tion may approve only the alternative
that causes the least overall harm in
accordance with §774.3(c). This analysis
must be documented in the Section 4(f)
evaluation.

(d) The Administration shall review
all Section 4(f) approvals under
§§774.3(a) and 774.3(c) for legal suffi-
ciency.

(e) A Section 4(f) approval may in-
volve different levels of detail where
the Section 4(f) involvement is ad-
dressed in a tiered EIS under §771.111(g)
of this chapter.

(1) When the first-tier, broad-scale
EIS is prepared, the detailed informa-
tion necessary to complete the Section
4(f) approval may not be available at
that stage in the development of the
action. In such cases, the documenta-
tion should address the potential im-
pacts that a proposed action will have
on Section 4(f) property and whether
those impacts could have a bearing on
the decision to be made. A preliminary
Section 4(f) approval may be made at
this time as to whether the impacts re-
sulting from the use of a Section 4(f)
property are de minimis or whether
there are feasible and prudent avoid-
ance alternatives. This preliminary ap-
proval shall include all possible plan-
ning to minimize harm to the extent
that the level of detail available at the
first-tier EIS stage allows. It is recog-
nized that such planning at this stage
may be limited to ensuring that oppor-
tunities to minimize harm at subse-
quent stages in the development proc-
ess have not been precluded by deci-
sions made at the first-tier stage. This
preliminary Section 4(f) approval is
then incorporated into the first-tier
EIS.

(2) The Section 4(f) approval will be
finalized in the second-tier study. If no
new Section 4(f) use, other than a de
minimis impact, is identified in the sec-

§774.9

ond-tier study and if all possible plan-
ning to minimize harm has occurred,
then the second-tier Section 4(f) ap-
proval may finalize the preliminary ap-
proval by reference to the first-tier
documentation. Re-evaluation of the
preliminary Section 4(f) approval is
only needed to the extent that new or
more detailed information available at
the second-tier stage raises new Sec-
tion 4(f) concerns not already consid-
ered.

(3) The final Section 4(f) approval
may be made in the second-tier CE,
EA, final EIS, ROD or FONSI.

(f) In accordance with §§771.105(a) and
771.133 of this chapter, the documenta-
tion supporting a Section 4(f) approval
should be included in the EIS, EA, or
for a project classified as a CE, in a
separate document. If the Section 4(f)
documentation cannot be included in
the NEPA document, then it shall be
presented in a separate document. The
Section 4(f) documentation shall be de-
veloped by the applicant in cooperation
with the Administration.

§774.9 Timing.

(a) The potential use of land from a
Section 4(f) property shall be evaluated
as early as practicable in the develop-
ment of the action when alternatives
to the proposed action are under study.

(b) Except as provided in paragraph
(c) of this section, for actions processed
with EISs the Administration will
make the Section 4(f) approval either
in the final EIS or in the ROD. Where
the Section 4(f) approval is documented
in the final EIS, the Administration
will summarize the basis for its Sec-
tion 4(f) approval in the ROD. Actions
requiring the use of Section 4(f) prop-
erty, and proposed to be processed with
a FONSI or classified as a CE, shall not
proceed until notification by the Ad-
ministration of Section 4(f) approval.

(c) After the CE, FONSI, or ROD has
been processed, a separate Section 4(f)
approval will be required, except as
provided in §774.13, if:

(1) A proposed modification of the
alignment or design would require the
use of Section 4(f) property; or

(2) The Administration determines
that Section 4(f) applies to the use of a
property; or
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(3) A proposed modification of the
alignment, design, or measures to min-
imize harm (after the original Section
4(f) approval) would result in a sub-
stantial increase in the amount of Sec-
tion 4(f) property used, a substantial
increase in the adverse impacts to Sec-
tion 4(f) property, or a substantial re-
duction in the measures to minimize
harm.

(d) A separate Section 4(f) approval
required under paragraph (c) of this
section will not necessarily require the
preparation of a new or supplemental
NEPA document. If a new or supple-
mental NEPA document is also re-
quired under §771.130 of this chapter,
then it should include the documenta-
tion supporting the separate Section
4(f) approval. Where a separate Section
4(f) approval is required, any activity
not directly affected by the separate
Section 4(f) approval can proceed dur-
ing the analysis, consistent with
§771.130(f) of this chapter.

(e) Section 4(f) may apply to archeo-
logical sites discovered during con-
struction, as set forth in §774.11(f). In
such cases, the Section 4(f) process will
be expedited and any required evalua-
tion of feasible and prudent avoidance
alternatives will take account of the
level of investment already made. The
review process, including the consulta-
tion with other agencies, will be short-
ened as appropriate.

§774.11 Applicability.

(a) The Administration will deter-
mine the applicability of Section 4(f) in
accordance with this part.

(b) When another Federal agency is
the Federal lead agency for the NEPA
process, the Administration shall make
any required Section 4(f) approvals un-
less the Federal lead agency is another
U.S. DOT agency.

(c) Consideration under Section 4(f)
is not required when the official(s) with
jurisdiction over a park, recreation
area, or wildlife and waterfowl refuge
determine that the property, consid-
ered in its entirety, is not significant.
In the absence of such a determination,
the Section 4(f) property will be pre-
sumed to be significant. The Adminis-
tration will review a determination
that a park, recreation area, or wildlife
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and waterfowl refuge is not significant
to assure its reasonableness.

(d) Where Federal lands or other pub-
lic land holdings (e.g., State forests)
are administered under statutes per-
mitting management for multiple uses,
and, in fact, are managed for multiple
uses, Section 4(f) applies only to those
portions of such lands which function
for, or are designated in the plans of
the administering agency as being for,
significant park, recreation, or wildlife
and waterfowl refuge purposes. The de-
termination of which lands so function
or are so designated, and the signifi-
cance of those lands, shall be made by
the official(s) with jurisdiction over
the Section 4(f) resource. The Adminis-
tration will review this determination
to assure its reasonableness.

(e) In determining the applicability
of Section 4(f) to historic sites, the Ad-
ministration, in cooperation with the
applicant, will consult with the offi-
cial(s) with jurisdiction to identify all
properties on or eligible for the Na-
tional Register of Historic Places (Na-
tional Register). The Section 4(f) re-
quirements apply to historic sites on or
eligible for the National Register un-
less the Administration determines
that an exception under §774.13 applies.

(1) The Section 4(f) requirements
apply only to historic sites on or eligi-
ble for the National Register unless the
Administration determines that the
application of Section 4(f) is otherwise
appropriate.

(2) The Interstate System is not con-
sidered to be a historic site subject to
Section 4(f), with the exception of
those individual elements of the Inter-
state System formally identified by
FHWA for Section 4(f) protection on
the basis of national or exceptional his-
toric significance.

(f) Section 4(f) applies to all archeo-
logical sites on or eligible for inclusion
on the National Register, including
those discovered during construction,
except as set forth in §774.13(b).

(g) Section 4(f) applies to those por-
tions of federally designated Wild and
Scenic Rivers that are otherwise eligi-
ble as historic sites, or that are pub-
licly owned and function as, or are des-
ignated in a management plan as, a
significant park, recreation area, or
wildlife and waterfowl refuge. All other
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applicable requirements of the Wild
and Scenic Rivers Act, 16 U.S.C. 1271-
1287, must be satisfied, independent of
the Section 4(f) approval.

(h) When a property formally re-
served for a future transportation facil-
ity temporarily functions for park,
recreation, or wildlife and waterfowl
refuge purposes in the interim, the in-
terim activity, regardless of duration,
will not subject the property to Sec-
tion 4(f).

(i) When a property is formally re-
served for a future transportation facil-
ity before or at the same time a park,
recreation area, or wildlife and water-
fowl refuge is established, and concur-
rent or joint planning or development
of the transportation facility and the
Section 4(f) resource occurs, then any
resulting impacts of the transportation
facility will not be considered a use as
defined in §774.17.

(1) Formal reservation of a property
for a future transportation use can be
demonstrated by a document of public
record created prior to or contempora-
neously with the establishment of the
park, recreation area, or wildlife and
waterfowl refuge. Examples of an ade-
quate document to formally reserve a
future transportation use include:

(i) A map of public record that de-
picts a transportation facility on the
property;

(ii) A land use or zoning plan depict-
ing a transportation facility on the
property; or

(iii) A fully executed real estate in-
strument that references a future
transportation facility on the property.

(2) Concurrent or joint planning or
development can be demonstrated by a
document of public record -created
after, contemporaneously with, or
prior to the establishment of the Sec-
tion 4(f) property. Examples of an ade-
quate document to demonstrate con-
current or joint planning or develop-
ment include:

(i) A document of public record that
describes or depicts the designation or
donation of the property for both the
potential transportation facility and
the Section 4(f) property; or

(ii) A map of public record, memo-
randum, planning document, report, or
correspondence that describes or de-
picts action taken with respect to the

§774.13

property by two or more governmental
agencies with jurisdiction for the po-
tential transportation facility and the
Section 4(f) property, in consultation
with each other.

[738 FR 13395, Mar. 12, 2008, as amended at 83
FR 54506, Oct. 29, 2018]

§774.13 Exceptions.

The Administration has identified
various exceptions to the requirement
for Section 4(f) approval. These excep-
tions include, but are not limited to:

(a) The use of historic transportation
facilities in certain circumstances:

(1) Common post-1945 concrete or
steel bridges and culverts that are ex-
empt from individual review under 54
U.S.C. 306108.

(2) Improvement of railroad or rail
transit lines that are in use or were
historically used for the transportation
of goods or passengers, including, but
not limited to, maintenance, preserva-
tion, rehabilitation, operation, mod-
ernization, reconstruction, and replace-
ment of railroad or rail transit line ele-
ments, except for:

(i) Stations;

(ii) Bridges or tunnels on railroad
lines that have been abandoned, or
transit lines not in use, over which reg-
ular service has never operated, and
that have not been railbanked or other-
wise reserved for the transportation of
goods or passengers; and

(iii) Historic sites unrelated to the
railroad or rail transit lines.

(3) Maintenance, preservation, reha-
bilitation, operation, modernization,
reconstruction, or replacement of his-
toric transportation facilities, if the
Administration concludes, as a result
of the consultation under 36 CFR 800.5,
that:

(i) Such work will not adversely af-
fect the historic qualities of the facil-
ity that caused it to be on or eligible
for the National Register, or this work
achieves compliance with Section 106
through a program alternative under 36
CFR 800.14; and

(ii) The official(s) with jurisdiction
over the Section 4(f) resource have not
objected to the Administration conclu-
sion that the proposed work does not
adversely affect the historic qualities
of the facility that caused it to be on
or eligible for the National Register, or
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the Administration concludes this
work achieves compliance with 54
U.S.C. 306108 (Section 106) through a
program alternative under 36 CFR
800.14.

(b) Archeological sites that are on or
eligible for the National Register when:

(1) The Administration concludes
that the archeological resource is im-
portant chiefly because of what can be
learned by data recovery and has mini-
mal value for preservation in place.
This exception applies both to situa-
tions where data recovery is under-
taken and where the Administration
decides, with agreement of the offi-
cial(s) with jurisdiction, not to recover
the resource; and

(2) The official(s) with jurisdiction
over the Section 4(f) resource have
been consulted and have not objected
to the Administration finding in para-
graph (b)(1) of this section.

(c) Designations of park and recre-
ation lands, wildlife and waterfowl ref-
uges, and historic sites that are made,
or determinations of significance that
are changed, late in the development of
a proposed action. With the exception
of the treatment of archeological re-
sources in §774.9(e), the Administration
may permit a project to proceed with-
out consideration under Section 4(f) if
the property interest in the Section 4(f)
land was acquired for transportation
purposes prior to the designation or
change in the determination of signifi-
cance and if an adequate effort was
made to identify properties protected
by Section 4(f) prior to acquisition.
However, if it is reasonably foreseeable
that a property would qualify as eligi-
ble for the National Register prior to
the start of construction, then the
property should be treated as a historic
site for the purposes of this section.

(d) Temporary occupancies of land
that are so minimal as to not con-
stitute a use within the meaning of
Section 4(f). The following conditions
must be satisfied:

(1) Duration must be temporary, i.e.,
less than the time needed for construc-
tion of the project, and there should be
no change in ownership of the land;

(2) Scope of the work must be minor,
i.e., both the nature and the magnitude
of the changes to the Section 4(f) prop-
erty are minimal;
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(3) There are no anticipated perma-
nent adverse physical impacts, nor will
there be interference with the pro-
tected activities, features, or at-
tributes of the property, on either a
temporary or permanent basis;

(4) The land being used must be fully
restored, i.e., the property must be re-
turned to a condition which is at least
as good as that which existed prior to
the project; and

(5) There must be documented agree-
ment of the official(s) with jurisdiction
over the Section 4(f) resource regarding
the above conditions.

(e) Projects for the Federal lands
transportation facilities described in 23
U.S.C. 101(a)(8).

(f) Certain trails, paths, bikeways,
and sidewalks, in the following cir-
cumstances:

(1) Trail-related projects funded
under the Recreational Trails Pro-
gram, 23 U.S.C. 206(h)(2);

(2) National Historic Trails and the
Continental Divide National Scenic
Trail, designated under the National
Trails System Act, 16 U.S.C. 1241-1251,
with the exception of those trail seg-
ments that are historic sites as defined
in §774.17;

(3) Trails, paths, bikeways, and side-
walks that occupy a transportation fa-
cility right-of-way without limitation
to any specific location within that
right-of-way, so long as the continuity
of the trail, path, bikeway, or sidewalk
is maintained; and

(4) Trails, paths, bikeways, and side-
walks that are part of the local trans-
portation system and which function
primarily for transportation.

(g) Transportation enhancement ac-

tivities, transportation alternatives
projects, and mitigation activities,
where:

(1) The use of the Section 4(f) prop-
erty is solely for the purpose of pre-
serving or enhancing an activity, fea-
ture, or attribute that qualifies the
property for Section 4(f) protection;
and

(2) The official(s) with jurisdiction
over the Section 4(f) resource agrees in
writing to paragraph (g)(1) of this sec-
tion.

[738 FR 13395, Mar. 12, 2008, as amended at 83
FR 54507, Oct. 29, 2018]
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§774.15 Constructive use determina-
tions.

(a) A constructive use occurs when
the transportation project does not in-
corporate land from a Section 4(f) prop-
erty, but the project’s proximity im-
pacts are so severe that the protected
activities, features, or attributes that
qualify the property for protection
under Section 4(f) are substantially im-
paired. Substantial impairment occurs
only when the protected activities, fea-
tures, or attributes of the property are
substantially diminished.

(b) If the project results in a con-
structive use of a nearby Section 4(f)

property, the Administration shall
evaluate that use in accordance with
§774.3(a).

(c) The Administration shall deter-
mine when there is a constructive use,
but the Administration is not required
to document each determination that a
project would not result in a construc-
tive use of a nearby Section 4(f) prop-
erty. However, such documentation
may be prepared at the discretion of
the Administration.

(d) When a constructive use deter-
mination is made, it will be based upon
the following:

(1) Identification of the current ac-
tivities, features, or attributes of the
property which qualify for protection
under Section 4(f) and which may be
sensitive to proximity impacts;

(2) An analysis of the proximity im-
pacts of the proposed project on the
Section 4(f) property. If any of the
proximity impacts will be mitigated,
only the net impact need be considered
in this analysis. The analysis should
also describe and consider the impacts
which could reasonably be expected if
the proposed project were not imple-
mented, since such impacts should not
be attributed to the proposed project;
and

(3) Consultation, on the foregoing
identification and analysis, with the
official(s) with jurisdiction over the
Section 4(f) property.

(e) The Administration has reviewed
the following situations and deter-
mined that a constructive use occurs
when:

(1) The projected noise level increase
attributable to the project substan-
tially interferes with the use and en-
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joyment of a noise-sensitive facility of
a property protected by Section 4(f),
such as:

(i) Hearing the performances at an
outdoor amphitheater;

(ii) Sleeping in the sleeping area of a
campground;

(iii) Enjoyment of a historic site
where a quiet setting is a generally
recognized feature or attribute of the
site’s significance;

(iv) Enjoyment of an urban park
where serenity and quiet are signifi-
cant attributes; or

(v) Viewing wildlife in an area of a
wildlife and waterfowl refuge intended
for such viewing.

(2) The proximity of the proposed
project substantially impairs esthetic
features or attributes of a property
protected by Section 4(f), where such
features or attributes are considered
important contributing elements to
the value of the property. Examples of
substantial impairment to visual or es-
thetic qualities would be the location
of a proposed transportation facility in
such proximity that it obstructs or
eliminates the primary views of an
architecturally significant historical
building, or substantially detracts
from the setting of a Section 4(f) prop-
erty which derives its value in substan-
tial part due to its setting;

(3) The project results in a restric-
tion of access which substantially di-
minishes the utility of a significant
publicly owned park, recreation area,
or a historic site;

(4) The vibration impact from con-
struction or operation of the project
substantially impairs the use of a Sec-
tion 4(f) property, such as projected vi-
bration levels that are great enough to
physically damage a historic building
or substantially diminish the utility of
the building, unless the damage is re-
paired and fully restored consistent
with the Secretary of the Interior’s
Standards for the Treatment of His-
toric Properties, i.e., the integrity of
the contributing features must be re-
turned to a condition which is substan-
tially similar to that which existed
prior to the project; or

(5) The ecological intrusion of the
project substantially diminishes the
value of wildlife habitat in a wildlife
and waterfowl refuge adjacent to the
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project, substantially interferes with
the access to a wildlife and waterfowl
refuge when such access is necessary
for established wildlife migration or
critical life cycle processes, or substan-
tially reduces the wildlife use of a wild-
life and waterfowl refuge.

(f) The Administration has reviewed
the following situations and deter-
mined that a constructive use does not
occur when:

(1) Compliance with the requirements
of 36 CFR 800.5 for proximity impacts
of the proposed action, on a site listed
on or eligible for the National Register,
results in an agreement of ‘‘no historic
properties affected” or ‘‘no adverse ef-
fect;”

(2) For projected noise levels:

(i) The impact of projected traffic
noise levels of the proposed highway
project on a noise-sensitive activity do
not exceed the FHWA noise abatement
criteria as contained in Table 1 in part
772 of this chapter; or

(ii) The projected operational noise
levels of the proposed transit or rail-
road project do not exceed the noise
impact criteria for a Section 4(f) activ-
ity in the FTA guidelines for transit
noise and vibration impact assessment
or the moderate impact criteria in the
FRA guidelines for high-speed trans-
portation noise and vibration impact
assessment;

(3) The projected noise levels exceed
the relevant threshold in paragraph
(f)(2) of this section because of high ex-
isting noise, but the increase in the
projected noise levels if the proposed
project is constructed, when compared
with the projected noise levels if the
project is not built, is barely percep-
tible (3 dBA or less);

(4) There are proximity impacts to a
Section 4(f) property, but a govern-
mental agency’s right-of-way acquisi-
tion or adoption of project location, or
the Administration’s approval of a
final environmental document, estab-
lished the location for the proposed
transportation project before the des-
ignation, establishment, or change in
the significance of the property. How-
ever, if it is reasonably foreseeable
that a property would qualify as eligi-
ble for the National Register prior to
the start of construction, then the

23 CFR Ch. | (4-1-20 Edition)

property should be treated as a historic
site for the purposes of this section; or

(5) Overall (combined) proximity im-
pacts caused by a proposed project do
not substantially impair the activities,
features, or attributes that qualify a
property for protection under Section
4(D);

(6) Proximity impacts will be miti-
gated to a condition equivalent to, or
better than, that which would occur if
the project were not built, as deter-
mined after consultation with the offi-
cial(s) with jurisdiction;

(7) Change in accessibility will not
substantially diminish the utilization
of the Section 4(f) property; or

(8) Vibration levels from project con-
struction activities are mitigated,
through advance planning and moni-
toring of the activities, to levels that
do not cause a substantial impairment
of protected activities, features, or at-
tributes of the Section 4(f) property.

[73 FR 13395, Mar. 12, 2008, as amended at 83
FR 54507, Oct. 29, 2018]

§774.17 Definitions.

The definitions contained in 23 U.S.C.
101(a) are applicable to this part. In ad-
dition, the following definitions apply:

Administration. The FHWA, FRA, or
FTA, whichever is approving the trans-
portation program or project at issue.
A reference herein to the Administra-
tion means the State when the State is
functioning as the FHWA, FRA, or
FTA in carrying out responsibilities
delegated or assigned to the State in
accordance with 23 U.S.C. 325, 326, 327,
or other applicable law.

All possible planning. All possible
planning means that all reasonable
measures identified in the Section 4(f)
evaluation to minimize harm or miti-
gate for adverse impacts and effects
must be included in the project.

(1) With regard to public parks, recre-
ation areas, and wildlife and waterfowl
refuges, the measures may include (but
are not limited to): design modifica-
tions or design goals; replacement of
land or facilities of comparable value
and function; or monetary compensa-
tion to enhance the remaining property
or to mitigate the adverse impacts of
the project in other ways.

(2) With regard to historic sites, the
measures normally serve to preserve
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the historic activities, features, or at-
tributes of the site as agreed by the
Administration and the official(s) with
jurisdiction over the Section 4(f) re-
source in accordance with the con-
sultation process under 36 CFR part
800.

(3) In evaluating the reasonableness
of measures to minimize harm under
§774.3(a)(2), the Administration will
consider the preservation purpose of
the statute and:

(i) The views of the official(s) with
jurisdiction over the Section 4(f) prop-
erty;

(ii) Whether the cost of the measures
is a reasonable public expenditure in
light of the adverse impacts of the
project on the Section 4(f) property and
the benefits of the measure to the prop-
erty, in accordance with §771.105(d) of
this chapter; and

(iii) Any impacts or benefits of the
measures to communities or environ-
mental resources outside of the Section
4(f) property.

(4) All possible planning does not re-
quire analysis of feasible and prudent
avoidance alternatives, since such
analysis will have already occurred in
the context of searching for feasible
and prudent alternatives that avoid
Section 4(f) properties altogether under
§774.3(a)(1), or is not necessary in the
case of a de minimis impact determina-
tion under §774.3(b).

(5) A de minimis impact determination
under §774.3(b) subsumes the require-
ment for all possible planning to mini-
mize harm by reducing the impacts on
the Section 4(f) property to a de minimis
level.

Applicant. The Federal, State, or
local government authority, proposing
a transportation project, that the Ad-
ministration works with to conduct en-
vironmental studies and prepare envi-
ronmental documents. For transpor-
tation actions implemented by the
Federal government on Federal lands,
the Administration or the Federal land
management agency may take on the
responsibilities of the applicant de-
scribed herein.

CE. Refers to a categorical exclusion,
which is an action with no individual
or cumulative significant environ-
mental effect pursuant to 40 CFR 1508.4
and §771.116, §771.117, or §771.118 of this
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chapter; unusual circumstances are
taken into account in making categor-
ical exclusion determinations.

De minimis impact. (1) For historic
sites, de minimis impact means that the
Administration has determined, in ac-
cordance with 36 CFR part 800 that no
historic property is affected by the
project or that the project will have
“no adverse effect’”” on the historic
property in question.

(2) For parks, recreation areas, and
wildlife and waterfowl refuges, a de
minimis impact is one that will not ad-
versely affect the features, attributes,
or activities qualifying the property
for protection under Section 4(f).

EA. Refers to an Environmental As-
sessment, which is a document pre-
pared pursuant to 40 CFR parts 1500-
1508 and §771.119 of this title for a pro-
posed project that is not categorically
excluded but for which an EIS is not
clearly required.

EIS. Refers to an Environmental Im-
pact Statement, which is a document
prepared pursuant to NEPA, 40 CFR
parts 1500-1508, and §§771.123 and 771.125
of this chapter for a proposed project
that is likely to cause significant im-
pacts on the environment.

Feasible and prudent avoidance alter-
native. (1) A feasible and prudent avoid-
ance alternative avoids using Section
4(f) property and does not cause other
severe problems of a magnitude that
substantially outweighs the impor-
tance of protecting the Section 4(f)
property. In assessing the importance
of protecting the Section 4(f) property,
it is appropriate to consider the rel-
ative value of the resource to the pres-
ervation purpose of the statute.

(2) An alternative is not feasible if it
cannot be built as a matter of sound
engineering judgment.

(3) An alternative is not prudent if:

(i) It compromises the project to a
degree that it is unreasonable to pro-
ceed with the project in light of its
stated purpose and need;

(i1) It results in unacceptable safety
or operational problems;

(iii) After reasonable mitigation, it
still causes:

(A) Severe social, economic, or envi-
ronmental impacts;

(B) Severe disruption to established
communities;
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(C) Severe disproportionate impacts
to minority or low income populations;
or

(D) Severe impacts to environmental
resources protected under other Fed-
eral statutes;

(iv) It results in additional construc-
tion, maintenance, or operational costs
of an extraordinary magnitude;

(v) It causes other unique problems
or unusual factors; or

(vi) It involves multiple factors in
paragraphs (3)(i) through (3)(v) of this
definition, that while individually
minor, cumulatively cause unique
problems or impacts of extraordinary
magnitude.

FONSI. Refers to a Finding of No Sig-
nificant Impact prepared pursuant to
40 CFR 1508.13 and §771.121 of this chap-
ter.

Historic site. For purposes of this part,
the term ‘‘historic site’” includes any
prehistoric or historic district, site,
building, structure, or object included
in, or eligible for inclusion in, the Na-
tional Register. The term includes
properties of traditional religious and
cultural importance to an Indian tribe
or Native Hawaiian organization that
are included in, or are eligible for in-
clusion in, the National Register.

Official(s) with jurisdiction. (1) In the
case of historic properties, the official
with jurisdiction is the SHPO for the
State wherein the property is located
or, if the property is located on tribal
land, the THPO. If the property is lo-
cated on tribal land but the Indian
tribe has not assumed the responsibil-
ities of the SHPO as provided for in the
National Historic Preservation Act,
then a representative designated by
such Indian tribe shall be recognized as
an official with jurisdiction in addition
to the SHPO. When the ACHP is in-
volved in a consultation concerning a
property under Section 106 of the
NHPA, the ACHP is also an official
with jurisdiction over that resource for
purposes of this part. When the Section
4(f) property is a National Historic
Landmark, the National Park Service
is also an official with jurisdiction over
that resource for purposes of this part.

(2) In the case of public parks, recre-
ation areas, and wildlife and waterfowl
refuges, the official(s) with jurisdiction
are the official(s) of the agency or
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agencies that own or administer the
property in question and who are em-
powered to represent the agency on
matters related to the property.

(3) In the case of portions of Wild and
Scenic Rivers to which Section 4(f) ap-
plies, the official(s) with jurisdiction
are the official(s) of the Federal agency
or agencies that own or administer the
affected portion of the river corridor in
question. For State administered, fed-
erally designated rivers (section 2(a)(ii)
of the Wild and Scenic Rivers Act, 16
U.S.C. 1273(a)(ii)), the officials with ju-
risdiction include both the State agen-
cy designated by the respective Gov-
ernor and the Secretary of the Interior.

Railroad or rail transit line elements.
Railroad or rail transit line elements
include the elements related to the op-
eration of the railroad or rail transit
line, such as the railbed, rails, and
track; tunnels; elevated support struc-
tures and bridges; substations; signal
and communication devices; mainte-
nance facilities; and railway-highway
crossings.

ROD. Refers to a record of decision
prepared pursuant to 40 CFR 1505.2 and
§§771.124 or 771.127 of this chapter.

Section 4(f) evaluation. Refers to the
documentation prepared to support the
granting of a Section 4(f) approval
under §774.3(a), unless preceded by the
word ‘‘programmatic.” A ‘‘pro-
grammatic Section 4(f) evaluation” is
the documentation prepared pursuant
to §774.3(d) that authorizes subsequent
project-level Section 4(f) approvals as
described therein.

Section 4(f) Property. Section 4(f)
property means publicly owned land of
a public park, recreation area, or wild-
life and waterfowl refuge of national,
State, or local significance, or land of
an historic site of national, State, or
local significance.

Station. A station is a platform and
the associated building or structure
such as a depot, shelter, or canopy used
by intercity or commuter rail trans-
portation passengers for the purpose of
boarding and alighting a train. A sta-
tion does not include tracks, railyards,
or electrification, communications or
signal systems, or equipment. A plat-
form alone is not considered a station.
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Use. Except as set forth in §§774.11
and 774.13, a ‘‘use’ of Section 4(f) prop-
erty occurs:

(1) When land is permanently incor-
porated into a transportation facility;

(2) When there is a temporary occu-
pancy of land that is adverse in terms
of the statute’s preservation purpose as
determined by the criteria in §774.13(d);
or

(3) When there is a constructive use
of a Section 4(f) property as deter-
mined by the criteria in §774.15.

[73 FR 13395, Mar. 12, 2008, as amended at 83
FR 54507, Oct. 29, 2018]

PART 777—MITIGATION OF IM-
PACTS TO WETLANDS AND NAT-
URAL HABITAT

Sec.
7.1
777.2
7773
7717.5

Purpose.

Definitions.
Background.

Federal participation.
T77.7 Evaluation of impacts.
T77.9 Mitigation of impacts.
777.11 Other considerations.

AUTHORITY: 42 U.S.C. 4321 et seq.; 49 U.S.C.
303; 23 U.S.C. 101(a), 103, 109(h), 133(b)(1),
(b)(11), and (d)(2), 138, 315; E.O. 11990; DOT
Order 5660.1A; 49 CFR 1.48(b).

SOURCE: 65 FR 82924, Dec. 29, 2000, unless
otherwise noted.

§777.1 Purpose.

To provide policy and procedures for
the evaluation and mitigation of ad-
verse environmental impacts to wet-
lands and natural habitat resulting
from Federal-aid projects funded pur-
suant to provisions of title 23, U.S.
Code. These policies and procedures
shall be applied by the Federal High-
way Administration (FHWA) to
projects under the Federal Lands High-
way Program to the extent such appli-
cation is deemed appropriate by the
FHWA.

§777.2 Definitions.

In addition to those contained in 23
U.S.C. 101(a), the following definitions
shall apply as used in this part:

Biogeochemical transformations means
those changes in chemical compounds
and substances which naturally occur
in ecosystems. Examples are the car-
bon, nitrogen, and phosphorus cycles in

§777.2

nature, in which these elements are in-
corporated from inorganic substances
into organic matter and recycled on a
continuing basis.

Compensatory mitigation means res-
toration, enhancement, creation, and
under exceptional circumstances, pres-
ervation, of wetlands, wetland buffer
areas, and other natural habitats, car-
ried out to replace or compensate for
the loss of wetlands or natural habitat
area or functional capacity resulting
from Federal-aid projects funded pur-
suant to provisions of title 23, U.S.
Code. Compensatory mitigation usu-
ally occurs in advance of or concurrent
with the impacts to be mitigated, but
may occur after such impacts in spe-
cial circumstances.

Mitigation bank means a site where
wetlands and/or other aquatic re-
sources or natural habitats are re-
stored, created, enhanced, or in excep-
tional circumstances, preserved, ex-
pressly for the purpose of providing
compensatory mitigation in advance of
authorized impacts to similar re-
sources. For purposes of the Clean
Water Act, Section 404 (33 U.S.C. 1344),
use of a mitigation bank can only be
authorized when impacts are unavoid-
able.

Natural habitat means a complex of
natural, primarily native or indigenous
vegetation, not currently subject to
cultivation or artificial landscaping, a
primary purpose of which is to provide
habitat for wildlife, either terrestrial
or aquatic. For purposes of this part,
habitat has the same meaning as nat-
ural habitat. This definition excludes
rights-of-way that are acquired with
Federal transportation funds specifi-
cally for highway purposes.

Net gain of wetlands means a wetland
resource conservation and management
principle under which, over the long
term, unavoidable losses of wetlands
area or functional capacity due to
highway projects are offset by gains at
a ratio greater than 1:1, through res-
toration, enhancement, preservation,
or creation of wetlands or associated
areas critical to the protection or con-
servation of wetland functions. This
definition specifically excludes natural
habitat, as defined in this section,
other than wetlands.
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